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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

F&L VENTURES, | NC., Case No. 94-53551 JRG
Debt or . Chapter 7
SUZANNE L. DECKER, Chapter 7 |Adversary No. 95-5697
Trustee and WELLS FARGO BANK
N. A,
Plaintiffs, VEMORANDUM DECI SI ON
VS.
FERENC BAKONYI, et al.,
Def endant s.
l. | NTRODUCTI ON
Fol | owi ng the denial of summary judgnment nmotions in this
action the court set a single issue for trial initially. The
i ssue involved the effect of a December 31, 1994 Addendum to the
partnershi p agreenent between F&. and Boardroom The initi al

question is whether the Addendum caused a di ssolution of the
partnership. For the reasons hereafter stated the court finds
that a dissolution did occur.

1. FACTUAL BACKGROUND
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F&L Ventures Inc. filed a voluntary petition under Chapter
11 on May 25, 1994.! F&L's principal asset was its 50%
partnership interest in a business known as Quality Laser Works.
Among F&L's creditors was Wells Fargo Bank which had obtained a
j udgnment agai nst the debtor on May 19, 1994, in the anmount of
$106, 696.99. Wells Fargo alleged that it held a perfected
security interest in the debtor’s personal property including
the partnership interest in Quality Laser Works.

On Decenber 6, 1994, Wells Fargo filed an emergency notion
by which it sought an order requiring F& to cease using the
bank’s cash collateral. The bank’s nmotion was initially heard
on Decenber 8, 1994, and further hearings were held on Decenber
15 and 21, 1994. A stipulation for the conditional settlenment
of the disputes anong the parties was placed on the record on
Decenber 15th and clarified on Decenber 21st.

Basi cal |y, upon approval of the settlenent Wells Fargo
woul d be given imediate relief fromthe automatic stay to
forecl ose upon its collateral, the partnership interest in
Quality Laser Works. The bank woul d conduct a private sale of
the partnership interest under the California Commercial Code at
which it would sell the interest to Ferenc Bakonyi for
$106, 696. 99 plus the bank’s attorney’s fees and interest to the
date of sale. The parties’ agreenment was to be docunented by a
written agreenment which was to be signed by all parties by

February 17, 1995. A notion seeking approval of the settlenent

1 The court, on its own notion, has taken judicial notice of its own

pl eadi ngs and records in the underlying adversary proceedings as well as the
under | yi ng bankruptcy case of F&L.
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was to be filed by February 20, 1995 and court approval obtained
by March 15, 1995.

F&L’' s partner in Quality Laser Wrks was Boardroom
I nformati on Systens, Inc. The partnership had existed since
1983. The partnership agreenent provides that the partnership
woul d term nate at the end of three years unless there is a
witten agreenent to continue it. There is no evidence of such
an agreenent but neverthel ess, the partnership continued through
1994. On Decenber 31, 1994, F&L and Boardroom executed an
“Addendum to partnership agreenent.” The Addendum recogni zed
the failure to extend the partnership in witing but stated that
t here had been an oral agreenent of extension continuously in
effect. The Addendum al so made four anmendnments to the
partnershi p agreenent, one of which was to “replace partner
named F&L Ventures, Inc. with Ferenc Bakonyi.”

F&L filed its motion to approve the settlement with Wells
Fargo Bank which would result in transferring the Quality Laser
Wor ks partnership to Ferenc Bakonyi. Notice to other creditors
of the proposal brought forth strenuous objections from Saroyan
and Saroyan Enterprises and Schneider & Wall erstein Law Corp.

In response to the objection, Ferenc Bakonyi filed a
declaration with the court on April 5, 1995. M. Bakonyi
confirnms that he is the “president, chief executive officer, and
sol e sharehol der” of the debtor. On behalf of hinself, and F&L,
he agrees to allow Wells Fargo Bank to foreclose on the Quality
Laser Works partnership interest and to acquire the interest

fromthe bank.
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On April 20, 1995, the court sustained the creditors’
obj ecti ons and deni ed the proposed settlenment which would all ow
F&L to transfer the Quality Laser Works partnership to Ferenc
Bakonyi through an internmediary, Wells Fargo Bank. On April 26,
1995, an order was entered converting the Chapter 11 case of F&L
to a case under Chapter 7. This adversary proceeding then
fol | owed.

Suzanne Decker and Wells Fargo Bank have asserted several
clai ms agai nst the defendants. The first claimfor relief seeks
to avoid post-petition transfers pursuant to 11 U S.C. § 549;
the second claimfor relief seeks to avoid transfers in
violation of the stay of 11 U.S.C. 8§ 362; the third claimfor
relief seeks a turnover of property and an accounti ng under 11
U S.C. 8 542; and the fifth claimfor relief alleges a breach
of fiduciary duty.

Plaintiffs’ first and second clains for relief deal with
the purported transfer of F&L's partnership interest to Ferenc
Bakonyi on Decenber 31, 1994, through the Addendumto the
partnershi p agreenent. Both parties sought summary judgnent
wth respect to these clains. Plaintiffs argued that in
executing the agreenent Bakonyi was wearing two hats. In one
capacity, he was acting on behalf of F&L and attenpting to
transfer F&L's partnership to hinself as an individual. Since
the transfer was unauthorized, the transaction is subject to
avoi dance under 8 549 and the estate is entitled to recover its
val ue under 8§ 550. Secondly, plaintiffs argue that Bakonyi in

hi s i ndividual capacity was attenpting to seize an asset of the
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estate. Since this was done in violation of the automatic stay,

t hey argue the action was void under In re Schwartz, 954 F.2d

569 (9th Cir. 1992).

On Decenber 29, 1997, the court issued its Order On Summary
Judgnent Motions in this case. In this order the court denied
the Third Motion for Summary Judgnent filed by defendant Ferenc
Bakonyi and al so denied the Joint Counter-Mtion for Sunmary
Adj udi cati on Agai nst Bakonyi filed by Suzanne Decker and Wells
Far go Bank.

Whil e summary judgnment and summary adj udi cation were
unavai |l abl e because a triable issue of fact existed, the court
was able to resolve certain issues. First, the court concluded
that the Chapter 11 filing by F&L did not dissolve the
partnership. Second, while the Decenber 31, 1994 Addendum may
or may not have dissolved the partnership, if it did not, the
conversion of the F&L case to Chapter 7 had that effect.

M. THE | SSUE FOR THI S EVI DENTI ARY HEARI NG
The court found a triable issue of fact as to whether the

Decenber 31, 1994 Addendum di ssol ved the partnership.2 Wat did

2 Inhis deposition Ferenc Ledniczky testified that the Addendumwas execut ed

on Decenber 31, 1994, and was to becone effective on January 1, 1995. At the
same time, he testified that he was aware that the transfer of the partnership
interest from F& to Bakonyi was the result of a settlenment between Bakony

and/or F&L and Wells Fargo Bank and that the settlenent was subject to court
approval. He knew that approval had not yet been obtained and thought it m ght
come around January 15, 1995. He al so knew that approval was thereafter del ayed
and that there were creditor objections. And finally, he recognized that the
court might reject the settlement in which case he would “be open to choose a
di fferent course.”

Bakonyi testified in deposition that he knew the settl enent agreement was
subject to court approval and that he initially thought approval would cone on
January 12, 1995. Yet, he signed the settl enent agreenent that clearly provided
for approval to be obtained by March 15, 1995. His April 5, 1995, declaration
continues to seek approval of the transfer and states that “the debtor, and

5
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Bakonyi and Ledni czky, acting on behalf of Boardroom i ntend
t hrough the execution of the Addendum Did they intend to
effectuate an immedi ate transfer? O, did they sinply intend to
update and ready the partnership agreement for the anticipated
transfer of the partnership interest by the court later in 199573
Because of the narrowness of the issue the court bifurcated it
and set it separately for trial.
V. FINDINGS OF FACT

The Partnership Agreement of Quality Laser Works, dated May
1, 1983, was effective from May 1, 1983, through Decenber 31,
1994 and, as anended by the Addendum from January 1, 1995
t hrough April 1, 1996. This was the intent of Ferenc Bakonyi on
behal f of hinself and on behalf of F&.. He was the only person
in control of F&.. This was also the intent of Ferenc Ledniczky
on behalf of hinself and on behal f of Boardroom as he was the

only person in

nmyself, as it’'s principal, have agreed to enter into an agreenent for the sale
and purchase of the debtor’s partnershipinterest in Quality Laser Wrks, and for
the conprom se of the debtor’s outstanding debt with Wells Fargo Bank.”

Bakonyi now claims that it was entirely Ledniczky's idea to create a
partnership with himas an i ndi vidual and that Ledni czky did not conme up with the
proposal until the first week of January 1995. Ledniczky supposedly created the
proposal because Wells Fargo Bank was preventing F&L and Bakonyi fromworking at
Quality Laser Works. Yet, the settlenent agreenent authorizes the use of cash
collateral by F&L. from Decenmber 1994 forward pending approval. In its
Suppl emental Statenment of Boardroom re Pending Mtions for Summary Judgnment
Boar droom argues that Bakonyi’s testinmony is “replete with inconsistencies.”
Neverthel ess, as there are conflicts in the testinmony, credibility is at issue.
As such, a trial is required.

S Atriable issue exists as to the intent of the parties in formng the
Addendum  This issue is determ native of whether the Addendumis void under
11 U.S.C. § 362 or voidable under 11 U.S.C. § 549. If the Addendumis void
then the Addendum caused no di ssolution. However, if the Addendum is voidabl e
and assumi ng the Addendum in fact existed before the replacement, a
di ssol ution occurred under Cal. Corp. Code 8 15029 because the Addendum
attenpted to create a new partnership with a new begi nning date.

6
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control of Boardroom \When the Addendum became effective on
January 1, 1995, the parties intended to replace F& wth
Bakonyi as a 50% partner of Quality Laser Wrks as of January 1,
1995.

The parties’ conduct corroborates this intent. From
approxi mately 1983 through March 31, 1996, Quality Laser WrKks
regularly distributed to each of its two partners 50% of al
excess cash, after expenses were paid or reserved for. The
partners referred to these distributions as “draws” or “splits.”
From 1983 t hrough January 18, 1995, all checks for these
di stri butions were nmade payable to Boardroom (or its
predecessor, Ferenc & Co., Inc.) as to 50% and F&L as to 50%

Ef fective January 24, 1995, Quality changed this | ong
standing practice. Checks for distributions were still made
payabl e to Boardroom as to 50% but checks for the other 50% were
made payable to Ferenc Bakonyi personally. It is evident that
soneti me between January 18, 1995, and January 24, 1995, Ferenc
Bakonyi instructed Victoria Gaffney, the person who usually
prepared the checks, to start making the checks payable to him
personally and she foll owed those instructions. Ferenc
Ledni czky was aware of the change and acquiesced to it. During
the same time period, Ferenc Bakonyi, individually, began acting
as a 50% partner of Quality. Quality, Boardroom and Ferenc
Ledni czky accepted him as such.

Thus, Bakonyi and Ledni czky, acting on behalf of Boardroom
i ntended t hrough the execution of the Addendumto create a new

partnership between Boardroom and Bakonyi in January 1995.
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V. DI SCUSSI ON

The court nust determ ne whether the Addendumis void or
voi dable. If the Addendumis void, then the Addendum has no
effect and did not cause a dissolution of the partnership. |If
t he Addendum i s voi dable, a dissolution may have occurred on
January 1, 1995 when it was to becone effective.

Section 549(a)(2)(B) provides in relevant part, subject to

sone limtations not relevant here, that a “trustee may avoid a

transfer of property of the estate... that occurs after the
commencenent of the case... that is not authorized under this
title or by the court.” See 11 U . S.C. 8 549. If all the

requi renments of 8§ 549 are nmet, then the trustee may avoid the
unaut hori zed post- petition transfer. The court finds that al
the requirements of 8 549 are satisfied.

“Transfer” includes “every node, direct or indirect,
absol ute or conditional, voluntary or involuntary, of disposing
of or parting with property or with an interest in property.”

8§ 101(54). A disposal of the partnership interest occurred when
F&L parted fromits 50% interest and Bakonyi received that
interest. Hence, there was a transfer.

The transfer was post-petition. It is undisputed that the
Addendum to the partnership agreenent purporting to “replace”
F&L wi th Bakonyi individually was created and executed after the
bankruptcy case was filed. F&L filed its petition on May 25,
1994. The Addendum i s dated Decenber 31, 1994, to becone
effective January 1, 1995.

The transfer involved property of the bankruptcy estate.
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Section 541 broadly defines property of the estate to include
“all legal or equitable interests of the debtor in property as
of the commencenent of the case.” See 11 U.S.C. 8§ 541(a)(1). A
debtor’s interest in a partnership is included in the bankruptcy

est at e. Glbert v. Davis (In re Gunter), 179 B.R 74, 75

(Bankr. S.D. Ohio 1995), and citations therein. G ven the broad
| anguage of 8 541(a)(1l), F&L’'s 50% interest in the partnership
is property of the estate.

The transfer was unauthorized. The replacenent of Bakonyi
in place of F&L was clearly not authorized by the court, or
authorized by statute. Court approval was required because the
transfer was outside the ordinary course of business and
therefore required a noticed hearing. No noticed hearing
occurr ed.

Thus, the execution of the Addendum was an unaut hori zed
post-petition transfer of property of the estate. |In general,

t he Bankruptcy Code makes all such transfers voidable by a

bankruptcy trustee.* Norton Bankruptcy Law and Practice 2d, 8§

59:2, 59-3. 11 U.S.C. 8 549 authorizes the trustee to avoid an
aut horized transfer of property of the estate.?®

The argunent is made that because Bakonyi’'s attenpt to

4 The Bankruptcy Code generally separates the issue of whether a transfer is
voi dable fromthe issue of liability of a transferee. |1d. at § 60:2, p. 60-3.

® Under 11 U.S.C. § 550, a trustee and an individual debtor are limited to
recovery of either the property transferred or its value. B&WEnterprises Inc.
713 F.2d 534 (9th Cir. 1983), Norton Bankruptcy Law and Practice 2d, 8§ 60:3, pp
60-5, 60-6. Bankruptcy courts have held that the termvalue in & 550(a) mneans
fair market val ue. In Re deason, 139 B.R 249 (Bankr. WD. Wash. 1992); In Re
Vann, 26 B.R 148, 149 (Bankr. S.D. Chio 1982); See also Norton Bankruptcy Law
and Practice 2d., 8§ 60:3, p.60-6, n.23 for conputation of value under 8§ 550.

9
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transfer the partnership interest to hinmself was in violation of
the stay, it was void and without |legal effect. In re Schwartz,

954 F.2d 569 (9th Cir. 1992). The 9th Circuit discusses the

potential conflict with interpreting the automatic stay as
voi ding violations of 8§ 362, with § 549 in Schwartz. The Court
reasoned that 8 549 applies to unauthorized transfers of estate
property which are not otherw se prohibited by the Code, and
that in nmost circunstances 8 549 applies to transfers in which
the debtor is a willing participant. The Court states in
di ctum “Section 362's automatic stay does not apply to sal es or
transfers of property initiated by the debtor. Thus, section
549 has a purpose in bankruptcy beyond the potential overlap
with section 362. . . Although there are circunstances where
section 362 overlaps section 549 and renders it unnecessary,
this overlap falls far short of rendering section 549
meani ngl ess.” The Addendumis not void under 8§ 362, rather it
i s voidabl e under § 549.

The court nust now determ ne whether this Addendum caused a
di ssol ution. Based on the evidence presented, the Addendum was
intended to create a new partnership. Cal. Corp. Code § 15029
defines dissolution and provides that “the dissolution of a
partnership is the change in the relation of the partners caused
by any partner ceasing to be associated in the carrying on as
di stingui shed fromthe wi nding up of the business.” Here the
partner F&L ceased to be associated in the carrying on of
Quality Laser Works when the Addendum becanme effective on

January 1, 1995. This caused the dissolution of the partnership

10
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on that date.
VI. CONCLUSI ON

The court concludes that the Addendum was an unaut hori zed
post-petition transfer of property of the estate and is voidable
pursuant to 8 549. Because the Addendumis voi dable rather than
void, it exists and has |legal effect. Because, based on the
evi dence, the Addendum attenpted to create a new partnership
with a new begi nning date, a dissolution occurred pursuant to
Cal. Corp. Code 8§ 15029. The court finds that the Decenber 31,

1994 Addendum di ssol ved t he partnership.
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